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SPECIAL INSTRUCTIONS:

Hearing during Water Resources
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NEED FOR THE RULE(S):

In the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water. Surface water sources provide
water to holders of surface water rights and determined claims. Surface water and groundwater are managed based on
a system of prior appropriation where junior water right holders (those with newer water rights) are shutoff to meet the
call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights. Similarly, junior
groundwater rights can be regulated off to provide water to senior water rights, including surface water rights where
there is evidence of hydraulic connection. In the 2000s through present, significant data were collected in the basin and
several reports documented hydraulic connection between surface water and groundwater in the basin. As regulation
of surface water rights began in the basin in 2013, efforts to find a compromise to regulation began to include
groundwater. As a result, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA), negotiated by a broad
group of stakeholders and governmental entities, addressed water management in the Off-Project area of the Klamath
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Basin, including groundwater regulation. Provisions of the UKBCA addressing the control of groundwater use were
incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was terminated, the rules would
no longer be effective. In December 2017, the agreement was terminated, making the OAR 690-0025-0010 rules no
longer in effect. As aresult, this rulemaking is needed to repeal the rules OAR 690-025-0010 that are no longer in
effect following termination of the UKBCA. Regulation under the existing OAR 690-009 statewide rule has resulted in
litigation, prompting these proposed basin specific interim rules. As a result, this rulemaking proposes to adopt OAR
690-025-0020, -0025, and -0040 to establish procedures for the control of groundwater uses to protect senior surface
water rights in the Upper Klamath basin, while further engagement is conducted in the area to develop alonger term
approach for water management in the area. These proposed rules are intended to be in effect until March 1, 2021
when more comprehensive rules are expected to be adopted after significant engagement and outreach with individuals
in the basin.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California, and associated reference material.
https://pubs.usgs.gov/sir/2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and associated
reference material.
https://pubs.usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
https://pubs.er.usgs.gov/publication/cir1376

FISCAL AND ECONOMIC IMPACT:

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 690-009, because 690-025-
0010 s no longer effective. In the Upper Klamath Basin during 2018, under 690-009, there were 140 wells subject to
regulation. During 2015-17, under 690-025-0010, there were 40 wells subject to regulation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to regulated well users, in the form of less revenue to individual farmers, ranchers, or small
businesses, may result from water curtailment on irrigated acreage. However, the cost to the junior regulated users is
offset by the benefit of the regulated water supplying senior water right holders in the basin. The potential magnitude
of these additional costs and benefits to regulated well users can’t be quantified, because it depends on each specific
entity, the amount of water supply available in a water year (a function of rain and snow amounts), whether that entity
was able to shift water use to other sources or areas, and whether or not a call is made by a senior water right holder.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) The primary state agency affected by the proposed rules is the Water Resources Department, which is charged with
regulating the distribution of water among the various users of surface water and groundwater in accordance with the
users' existing rights of record based on a system of priority. The proposed rules do not expand the Department's
regulatory authority and are not expected to increase water distribution costs for the Department. The rules are likely
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to reduce the Department’s water distribution and enforcement costs while they are in effect, as the rules will result in
fewer wells being regulated than under the OAR 690-009 rules. Klamath County has estimated there are 115,000
irrigated acres (both surface water and groundwater) in the Upper Klamath Basin. For the 2018-19 tax year, the
Klamath County Assessor’s office reduced the taxable rate for acres that had water regulated off to 50%, thus reducing
the property tax liability for the impacted acres. The City of Chiloquin has invested in acquiring land and intends on
drilling a new municipal well. Bly has also acquired grant funding to construct a new municipal well. No other economic
effect on state agencies, local governments, or the general public is expected from the proposed rules as compared to
the current regulatory framework, except where the local government or member of the public is a holder of a
groundwater right that is currently being regulated. In those instances, where the rules result in them not being
regulated, they will have the benefit of their water use and the positive economic impacts associated with that water
use. This reduction in groundwater regulation may have a negative economic impact on senior water right holders that
currently benefit from the regulation of the wells, including the Klamath Tribes and irrigators that are part of the
Bureau of Reclamation’s Klamath Project to the extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas, and
whether or not a call is made by a senior water right holder.

(2a) Many of the affected wells are owned by individuals or small businesses, the majority of which are agricultural
operations. However, the senior surface water right holders stand to benefit from the regulation of wells under the
existing rules. These include the Klamath Tribes who call on instream determined claims, and irrigation districts which
are part of the Bureau of Reclamation's Klamath Project, which are individual farmers and ranchers and small
agricultural businesses. The Department estimates that approximately 1,700 small businesses could be affected by the
proposed rules, including well users and surface water users. The proposed rules apply to seven wells at this time.

(2b) The proposed rules do not impose additional reporting, record keeping, or other administrative activities on small
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current OAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business can
shift operations to other areas or water sources, and if the senior users call on the water.

(2c) The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and
increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under OAR 690-009.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second on
January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen's Association, the Klamath Water Users
Association, the Oregon Farm Bureau, and individual farmers and ranchers that own wells.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES
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RULES PROPOSED:
690-025-0010, 690-025-0020, 690-025-0025, 690-025-0040

REPEAL: 690-025-0010

RULE SUMMARY: These rules were adopted to govern groundwater regulation in the Klamath basin. However, they
were only in effect while the Settlement Agreement was in effect. The Settlement Agreement was terminated,
therefore, these rules are no longer in effect. This rulemaking repeals these rules that are no longer in effect.

CHANGES TO RULE:
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ADOPT: 690-025-0020
RULE SUMMARY: Defines terms used in OAR 690, Division 25, including sections -0025 and -0040
CHANGES TO RULE:

690-025-0020

Definitions

Notwithstanding OAR 690-008-001, the following definitions apply to OAR 690-0025-0020 to OAR 690-0025-
0040, unless the context requires otherwise:{

(1) "Determined claim" means a claim for surface water as provided in the Findings of Fact and Order of
Determination issued on March 7, 2013 and Amended on February 28, 2014 subject to regulation pursuant to
ORS539.170.91

(2) "Existing rights of record" means authorized groundwater uses, determined claims, groundwater registrations,
and surface water rights.q

(3) "Groundwater registration" means an unadjudicated claim to use groundwater as provided in ORS 537.605
that is registered with the Oregon Water Resources Department.q[

(4) "Groundwater reservoir" or "aquifer" means a body of groundwater having boundaries which may be
ascertained or reasonably inferred that yields quantities of water to wells or surface water sufficient for
appropriation under an existing right of record.

(5) "Groundwater use authorization" means use of water authorized by a permit, certificate or groundwater
registration. 9

(6) "Hydraulically connected" means water can move between or among groundwater reservoirs and surface
water.q|

(7) "Upper Klamath Basin" means the area above and around Upper Klamath Lake that encompasses all water
sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River, Williamson River and
Sprague River and their tributaries and the Klamath Marsh and its tributaries.q

(8) "Surface water right" means certificated and permitted water rights, and determined claims, the source of
which is surface water, including springs, streams, and rivers.q

(9) "Well" or "wells" means a well as defined in ORS 537.515(9) that is located in the Upper Klamath Basin and is
used to beneficially withdraw water for authorized groundwater uses including domestic, stock, irrigation,
industrial, municipal, and aquifer storage and recovery uses.

Statutory/Other Authority: ORS 536.027, ORS 537.525

Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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ADOPT: 690-025-0025

RULE SUMMARY: Outlines that the Department may manage surface water and groundwater uses to protect senior
holders of water rights and determined claims in accordance with the users' water rights and determined claims
pursuant to these rules, instead of the existing Division 9 rules.

CHANGES TO RULE:

690-025-0025

Distribution of Water between Existing Rights of Record

(1) Whenever impairment of, or interference with, existing water rights to appropriate surface water exists or
impends, the Oregon Water Resources Department may regulate the distribution of water among the various
users of water from any natural surface or groundwater reservoir in accordance with the users' existing rights of
record as authorized by ORS 537.525, ORS 539.170 and ORS 540.045.9

(2) These rules, OAR 690-0025-0020 to OAR 690-0025-0040, govern the control of wells in the Upper Klamath
Basin that produce from a groundwater reservoir that is hydraulically connected to surface water and subject to
regulation in the course of distribution of water in accordance with the users' existing rights of record.q

(3) These rules operate in lieu of OAR Chapter 690, Division 09, and in conjunction with OAR Chapter 690,
Division 250, except that these rules govern distribution of groundwater and surface water in the Upper Klamath
Basin in lieu of OAR 690-250-0120(2).

Statutory/Other Authority: ORS 536.027, ORS 537.525

Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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ADOPT: 690-025-0040

RULE SUMMARY: Specifies Department finding of the hydraulic connection between surface water and groundwater in
the Klamath Basin, and that groundwater use results in stream and spring flow depletion, based on the best available
information. Indicates that the Department finds regulation of wells within 500 feet of surface water will result in relief
to holders of surface water rights, that the Department shall determine the distance between each well and the source
of surface water rights, and that the Department may regulate these wells when a valid call is made by a holder of a
senior right or determined claim. Specifies effective date of rules, and that they do not set a precedent.

CHANGES TO RULE:

690-025-0040

Regulation of Hydraulically Connected Wells

(1) In the Klamath Basin, groundwater and surface water are hydraulically connected.q

(2) Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface water
flow.

(3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin, the
Department has determined that in the Upper Klamath Basin, regulation of wells that are located a horizontal
distance equal to or less than 500 feet from a source of surface water rights will result in effective and timely relief
to those surface water rights. 9

(4) The determinations in subsections (1) and (2) are based on the best available information. including but not
limited to, water well reports, basin and hydrologic studies, topographic maps. hydrogeologic reports,
groundwater and surface water elevation data, groundwater flow models, model simulation results for the
Klamath Basin, and any other information that is used in the course of applying generally accepted hydrogeologic
methodologies.q|

(5) Before regulating an authorized groundwater use, the Department shall determine the horizontal distance
between each well and the source or sources of surface water rights.

(6) The Department may regulate wells that are located a horizontal distance equal to or less than 500 feet from a
source of surface water rights whenever a valid call for surface water is made and the Department is regulating in
accordance with the users' existing rights of record. Under this rule, the Department will not regulate wells
located a horizontal distance greater than 500 feet from a source of surface water.q

(7) Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will occur pursuant to OAR 690-
0025-0020 to OAR 690-0025-0040. After March 1, 2021, OAR 690-0025-0020 to OAR 690-0025-0040 will no
longer be in effect and groundwater regulation in the Upper Klamath Basin will occur under OAR 690-009, unless
the Commission adopts new rules governing groundwater regulation in the Upper Klamath Basin.ql

(8) Notwithstanding present conformance of these rules with ORS 537.780(2)(a). these rules do not establish a
precedent that precludes different or additional regulation of groundwater as may be established in future
rulemakings consistent with the authorities of the Water Resources Commission.

Statutory/Other Authority: ORS 536.027, ORS 537.525

Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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